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FOREIGN DIVORCES

In view of a recent newspaper article to the effect that
the Mexican Government in Lower California has authorized
a fifteen day divorce statute, and in line with the article in
the February issue of DICTA, by Philip Hornbein, on Mexican
and Nevada divorces, the Advance Program of the 55th annual meeting of the American Bar Association referred to the
increased activity of Mexican states in soliciting divorce cases.
El Paso, Texas was apparently the center of activity on the
American side and the El Paso Bar Association did all possible to remedy the evil, but was unable to do anything as it
could not find that any member of any American Bar was
connected with the solicitation and it seems that such pernicious activity will go unchecked and that its continuation will
ultimately depend on the extent to which our courts recognize
the decrees granted by the Mexican courts.
BAR DISCIPLINE

It is gratifying to note from the Program of the American Bar Association that, although some complaints of a serious nature were then pending before the Grievance Committee, the committee states that for the first time in a number
of years it has no forfeiture of membership to report. It is
natural that out of the large membership of the association
there should be various complaints presented, but very few
of them involve any question of moral turpitude and the great
majority have to do with the solicitation of business through
various forms of advertising or circularizing.
By APPOINTMENT
A committee of the Los Angeles Bar Association has
recommended that a constitutional amendment be enacted
looking to the ultimate elimination from politics of the selection of the judiciary in Los Angeles County.
JUDICIAL SELECTION
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The Committee report states that everywhere, except in
the United States, and in the cantons of Switzerland, judges
are appointed and not elected; that it must be obvious to all
that everywhere in the densely populated communities of the
United States where systems of direct selection of judges obtain, the bench has steadily retrograded, and that incumbency
of judicial office and its administration are becoming more
and more matters of politics.
As evidence of that situation they cite a field of 105 candidates for the next election for judges of the Superior Court.
Their suggested solution is the establishment of a committee to be known as the Judicial Selection Board, which
will recommend judges to be retained, or appointed, and these
the governor will be required to appoint and their report described in full the method of selection and operation.
ORGANIZATION OF BAR EDITORS

At the annual meeting of the American Bar Association
held recently, the editors of the various bar publications convened to discuss the organization of a Section of the American
Bar Association composed of editors and their associates. A
representative group of editors was present at such meeting.
Each stressed the value of a bar publication and the need of
a cooperative organization for interchange of information and
ideas. DICTA was pointed out as an exception in content and
that the same is published at no expense to our association. A
committee was appointed from those present to carry out the
plans promulgated at the meeting.
Mr. Wilbur Denious of the Denver Bar, represented
DICTA, and his services upon its behalf are appreciated.
ASSOCIATION MEETINGS

Members of the bar who attended the October meeting
of the association, were well repaid by their presence. The
business was dispatched with speed and preciseness. Then
followed an interesting address upon a practical legal problem and also a review of interesting decisions handed down
by our Supreme Court during the previous month. President
Gould is to be congratulated upon latter innovation which
should prove of inestimable value to members of the bar.

A FURTHER REPORT OF THE LAW
LIBRARY COMMITTEE
MR. FRAZER ARNOLD, CHAIRMAN:

"At the meeting of this association held at the Albany
Hotel several weeks ago, a resolution was adopted authorizing
the Board of Trustees to donate and convey the law library
to the City and County of Denver. It has developed that the
authorization contained in that resolution was not broad
enough, because, although the Mayor at that time was favorable to the acceptance of this gift by the city, he later reconsidered the matter and felt that the additional exp.ense of about
$500.00 a year should not be assumed by the City and County
of Denver, directly, at this time.
Thereupon, the question was considered by the Committee and officers of the association in conjunction with the
District Judges, and it was tentatively decided that the transfer should be made to the Second Judicial District of the
State of Colorado, which means the District Court. The
judges of our District Court would then govern the library
much as the Supreme Court conducts the Supreme Court
library, and the expenses would be paid out of the appropriation for the Second Judicial District.
Therefore, we should have a new and broad authorization to enable the Board of Trustees to proceed with this or
some similar plan.
I therefore offer the following resolution and move its
adoption:
BE IT RESOLVED that the Board of Trustees of The Denver
Bar Association be and they are hereby authorized by the
members of said association to give, transfer and deliver unto
the Second Judicial District of the State of Colorado, or unto
the Judges thereof in office, or unto such other grantee or
grantees as the Board of Trustees may find appropriate, the
books and documents constituting the law library now the
property of this association, upon such particular terms and
conditions as to the control and upkeep of such library as said
Board of Trustees may think proper."
The above resolution was adopted at the October meeting.

PROPOSED TAX REFORM

ON

By W. W. Grant,Jr., of the Denver Bar
the ballot at the approaching election will appear two
proposals for the amendment of Section 3 of Article X
of the Colorado constitution. One will be known as
"Proposed Amendment No. 4" and the other as "Proposed
Amendment No. 5." Both are designed to render more elastic the present rigid uniform ad valorem provisions for taxation. The inflexibility of the present section is recognized by
students of the problem as a bar to any real reform of our
system of taxation along modern or scientific lines. In other
words, any start in the direction of a modern system of taxation must begin with a fundamental constitutional change.
In the states which have already recognized the necessity
of meeting changed industrial and economic conditions
through changes in their schemes of taxation, the trend of development has been along one or the other of two courses. In
some instances, both courses have been recognized and used.
One of these paths leads in the direction of a classified
property tax system. This involves a recognition of the obvious fact that all types of property, tangible and intangible,
productive and non-productive, cannot properly be treated
alike. This is exemplified in the recent experience of Ohio,
where an elaborate scheme of classification has now been
adopted.
Another line of development has been in the direction of
the income tax. This last course has now been followed in
almost half of the states of the Union. In fact, this may fairly
be considered the popular trend.
What course the Legislature of Colorado may follow
under a proper enabling section of the constitution no one,
of course, can predict. It is obvious that general direct property taxation can not be discarded as a basic feature of taxation in this state for years to come, if ever. The Legislature
may find it desirable to utilize the principle of classification
in conjunction with the use of an income tax, but whatever
modernized system may be adopted, a change in the constitution permitting or enabling the Legislature to go along one
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or the other of these channels, or possibly of combining them,
is absolutely essential.
In many respects the two proposed amendments are similar, even as to phraseology. They both permit the Legislature to retain our present system of uniform ad valorem
taxation; both permit the classification of property for the
purposes of taxation; both permit a proportional or graduated
income tax; and both leave untouched the existing exemption
of $200 to the head of a family and the protective provisions
respecting taxation of irrigation works.
Furthermore, neither of the proposed amendments is
mandatory upon the Legislature. The adoption of one or
the other does not force the Legislature to enact an income
tax or a classified property tax. This particular feature should
be borne in mind by the voters when they approach this problem. All that will be immediately accomplished by the
adoption of one or the other of these amendments is an increase
in the flexibility of the present constitutional provision.
At this point, however, we approach the vital differences
between the two proposals. These differences are so fundamental, in the judgment of the writer, as to make Amendment
No. 4 unsafe, unsound, and potentially destructive of the wellbeing of the state. On the other hand, Amendment No. 5 is
constructive although liberal, and is designed to protect and
insure the sound development of a young and undeveloped
state.
Amendment No. 4 permits an unlimited income tax;
Amendment No. 5 places a limitation of 6% upon the high
brackets of an income tax. Amendment No. 4 thus in effect
puts a blank check in the hands of the Legislature. The proponents of Amendment No. 5 are convinced that the time has
not yet come in the development of our institutions when the
taxing power should be reposed without restraint in the hands
of one branch of the government.
Colorado needs not only people but capital for its development and growth. The possibility of an unlimited income tax,
cumulative upon the federal income tax, would unquestionably drive both capital and people from the state. The limitation of 6% was fixed upon as a result of the experience of
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the other states which have already enacted income tax laws.
The average of the high bracket rates in these states is approximately 5%. On the basis of this experience in sister
states, a tax kept within the 6% limitation would seem to be a
bearable tax.
The second basic difference between proposals No. 4 and
No. 5 arises from the provision in Amendment No. 4 providing that if an income tax be adopted, the so-called state
levy now slightly under 32 mills, shall be reduced to 2 mills,
and after the income tax has been in effect two years, the state
levy shall be entirely cut off. No direct property tax for State
purposes would be permitted even to meet an emergency.
Amendment No. 5 leaves the present state levy untouched.
The state levy today produces an annual revenue of approximately $5,000,000. In more prosperous times, this levy
has produced almost $6,000,000. The proceeds of this levy
constitute the principal source of the state revenue, supplemented, of course, by inheritance taxes, corporate license fees,
and other miscellaneous revenues. By this state revenue the
needs of approximately 25 state institutions and departments
have been sustained; for example, the institutions of higher
learning, the state hospital, the state fair, the capitol building, the deaf and dumb asylum at Colorado Springs, the State
Asylum at Pueblo, the State Home for Dependent Children,
as well as the interest on many state bond issues. In other
words, all of the vital functions of the state are today dependent upon this fairly assured income.
In proposing to kill the state levy and wipe out the major
portion of this necessary state fund, Amendment No. 4 suggests as the only substitute the variable proceeds of an income
tax. The best estimates obtainable indicate that an income
tax such as the experience of other states has proved feasible
would not in this state produce much in excess of $3,000,000
in normal times, and under present conditions probably very
much less than that amount. In other words, under Amendment No. 4 the sum raised would fall far short of supporting
the essential functions of the state.
The third difference between the two measures arises
out of the use of the proceeds of an income tax. Amendment
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No. 4, as already indicated, after implying that some of the
fund might be appropriated for state purposes provides that
the "excess" shall be apportioned to the public schools of the
state. Nothing is said as to how it shall be apportioned or
upon what basis. The Legislature is left as free as it has been
in the matter of the distribution of the gasoline tax. The
inequalities involved in the distribution of the gasoline tax
are apparent to anyone informed on that subject.
The proponents of Amendment No. 5 have concluded
that some equitable principle of distribution of an income
tax, if we have one, should be placed in the constitution. With
that aim in view, Amendment No. 5 provides that the net
proceeds of the income tax "shall be distributed under general laws for support of the public schools among the several
counties of the state, including any city and county, in proportion to school population and to the end of effecting relief
from ad valorem taxation for public schools."
The expenditures in the realm of public school education
have been constantly mounting. It is believed that the high
standard of our schools in most sections of the state can still
be maintained even though great reduction in these expenditures are effected. The proceeds of an income tax are to
be distributed back to the counties for public schools in proportion to school population, as a new source of revenue, and
if the public opinion of the counties does not insist upon and
bring about a commensurate reduction in school taxation and
direct school property taxes, it simply means that the people
in these counties do not want to effect economies. Amendment No. 5 prevents a repetition of the mal-distribution of
public funds suffered in the case of the gasoline tax, and it
affords the people of our local communities one of the means
for driving down the present excessive direct property taxes.
Allusion has been made to the fact that a fraction of the
present state levy is allotted to the payment of the interest on
outstanding state bond issues. It is obvious that any measure
which provides for the annihilation of the state levy must
impair the obligations of the state contracts represented by
those bonds. Amendment No. 4, however, in its language contemplates just this repudiation. It is obvious that this raises
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a very serious question of the constitutionality of the amendment.
Moreover, the ballot title of Amendment No. 4 makes no
mention of the fact that a system of classification is authorized,
although the amendment itself provides for a classified property system. This raises another serious legal question as to
the validity of Amendment No. 4, even should it be adopted.
In short, the state needs tax reform. The two proposals
are in the njature of enabling acts. They permit the Legislature to adopt changes in our system of taxation, but neither
one compels such changes. Both proposals permit classified
taxation. Amendment No. 4 permits an unlimited income
tax; Amendment No. S places a limitation of 6%. Amendment No. 4 kills the state levy, but provides no dependable
substitute; Amendment No. S leaves the state levy as it is, for
the support of essential state functions or the meeting of
emergencies. Amendment No. 4 defines no basis for the distribution of the proceeds of a possible income tax; Amendment No. S bases the distribution upon the school population
which will benefit by it, and opens the door to local public
opinion to force corresponding reductions in the property taxes
for school purposes.
In conclusion, it is important for those who are opposed
to the theory of any income tax to bear in mind that the defeat
of both the proposed amendments does not necessarily preclude an income tax. Many lawyers hold the view that an
income tax in the guise of an excise tax may be adopted under
the Constitution as it stands today. If they are right, we are
confronted with the likelihood of a new tax, unlimited either
as to rates or as to methods of distribution. Amendment No. 5
affords our only real protection.
Law must be stable and yet it cannot stand still.-Roscoe Pound.
The first requirement of a sound law is that it should correspond with
the actual feelings of the community, whether right or wrong.-Oliver
Wendell Holmes.
Next to war, commercial litigation is the largest item of preventable
loss in civilization.-Herbert Hoover.

THE PROPOSED BANKRUPTCY LAW

ON

By Ivor 0. Wingren of the Denver Bar
March 1, 1932, the proposed new Bankruptcy Law
was introduced in the United States Senate as Senate
Bill No. 3866, by Senator Hastings, of Delaware; and
in the House of Representatives as H. R. 9968, by Representative Michener, of Michigan.
The proposed law originated in the City of New York as
a result of certain frauds practiced by some receivers and
others-here was born the idea that something ought to be
done to rescue the Goddess of Justice from the get-rich-quick
methods of a few crooks.
The irregularities in New York were investigated in 1929
by a Committee of the Bar of New York, headed by Col.
William J. Donovan, assisted by Floyd R. Garrison, and data
was gathered by this Committee through extended questionnaires sent to Referees in Bankruptcy in all large centers, trade
associations and credit associations, Bar organizations and
from many other sources. The New York situation seemed
to reflect irregularities of receivers, trustees and attorneys, and
the newspapers reflected the light of the flame to Washington, causing President Hoover, under date of July 29, 1930,
to direct the Attorney General to make a Nation-wide investigation of the administration of the Bankruptcy Law. On
December 8, 1931, the Attorney General transmitted to the
President a report which purports to include "the defects
which were found in the law and its administration, and the
Amendments to the Law which are believed to be necessary."
On February 29, 1932, the President addressed a message
to the Congress in which he refers to his Annual Message on
the State of the Union relating to "important reforms in
organization and procedure in Criminal Law enforcement,
and the practices of the Federal Courts."
In this message, he states, inter alia:
"The Federal Government is charged under the Constitution with the
responsibility of providing the country with an adequate system for the
administration of bankrupt estates."
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The message suggests three essential elements of such a
law:
FIRST: To relieve honest debtors of an overwhelming
burden of debt.
SECOND: To effect a prompt and economical liquidation
and distribution of insolvent estates.
THIRD: To discourage fraud and needless waste of assets
by withholding relief from debtors in proper cases.
The message proceeds:
"The present Bankruptcy Act is defective in that it holds out every
inducement for waste of assets long after business failure has become inevitable" ... "Except in rare cases it results in the grant of discharge of all debts,
without sufficient inquiry as to the conduct of the bankrupt or of the causes
of failure" . . . "The Bankruptcy Act should be amended to provide remedial
processes in voluntary proceedings under which debtors, unable to pay their
debts in due course, may have the protection of the Courts without being
adjudged bankrupt, for the purpose of composing or extending the maturity
of these debts, of amortizing the payment of their debts out of future earnings,
of procuring the liquidation of their property under voluntary assignment to
a trustee; or, in the case of corporations, for the purpose of reorganization."
"The present statute is susceptible of improvement to eliminate delay
in its cumbersome processes."
"The inquiry has not stopped with the collection of information and
an expression of general conclusions. Its results have been embodied by the
Attorney General in a Bill for revision of the present Bankruptcy Act in
order to present the proposal in concrete form. I earnestly commend them
to your consideration."

As indicated, the proposed new Bankruptcy Law was prepared by the Solicitor General and Mr. Floyd R. Garrison,
his assistant, formerly the assistant to Col. William J. Donovan.
The matter of the necessity for amending the law was
considered by the Senior Circuit Judges, and changes were
recommended by them.
Obviously, it will be impossible, in the time available
here, to completely analyze the New Law in comparison with
the one now existing, but a discussion of the main features may
serve to convey a fair picture of what is sought to be accomplished.
An explanation of the proposed law may be better understood by the following division:
(1) The substantial features of the new law which are
not contained in the present law, are Sections 73, 74, 75 and 76.
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(2) The amendments to sections of the present law,
which may be considered important are mostly to Sections 3,
4, 14 and Section 29. Section 3 adds one new act of bankruptcy-that is: "While insolvent, authorizing in writing
an agent to take possession and liquidate his property." This
was put in to cover those cases where unofficial Trustees have
been closing out businesses under a power of attorney. Section 4: Involuntary petitions cannot be filed against a wageearner whose rate of compensation is less than $1500.00 a year.
Section 14 relates to discharges and provides for suspended
discharges; and in Section 29: Adding a provision making
the removal, destruction or concealment of property within
six months prior to the commencement of proceedings with
intent to hinder, delay or defraud creditors a felony.
(3) Changes in administrative features and machinery
are the main object of the Bill, and are drastic.
Sections 74, 75 and 76 of the proposed law are new.
Section 73 is a complete substitution for Section 12, on
composition, or extension of debts. The new section provides
that if a debtor files a voluntary petition, the offer of composition or terms of extension are embodied in the petition. If
it is an involuntary proceeding, the terms desired may be set
out in the answer. The terms, if acceptable, are carried out
by a Receiver appointed by the Court; and if the proceeding
is not for extension of time, but for composition, the proceeding is similar to a composition under the present Act, except
the orders confirming may be entered by the Court (meaning
either the Judge or the Referee), while now the Judge only
may make the order of confirmation. If the offer is merely
an application for extension, when confirmed by the Court, it
is binding on all creditors, and the case is then dismissed; but
a composition or extension may be set aside within six months
for fraud.
In cases where the composition or extension has not been
carried out, a trustee is appointed and the case proceeds in
the usual way.
Section 74 provides for voluntary assignments for the
benefit of creditors, by any person except a municipal, railroad, insurance or banking corporation, by filing the assignment with the Clerk of the United States Court, and giving
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notice to the creditors. An assignee named in the assignment
may be changed by petition of the creditors. If the debtor
fails to comply with the Act or asks for a discharge, which is
suspended or denied, he is adjudicated a bankrupt.
Section 75 applies only to wage-earners and allows a
wage-earner to file a petition alleging insolvency, setting up
the property that he has that is non-exempt, and alleging his
ability to pay his debts out of future earnings over a period
not exceeding two years. A trustee appointed by the Court
collects the payments, and if paid in full, the case is dismissed;
but if not paid in full, an application may be made for a discharge, which the Court has power to grant if the facts warrant. If the showing is not sufficient, the Court may adjudicate the petitioner a bankrupt.
Section 76 applies to corporate reorganizations, open to
any corporation that could be adjudicated a bankrupt. The
proceeding may be either voluntary or involuntary, and the
object sought is reorganization. The powers given are such
as to deal with any class of creditors; may alter rights of stockholders of any class; may provide the method of reorganization, either within the old corporation or by forming new ones;
may provide for issuing of new securities and similar powers.
If the Judge (not the Court) approves the petition setting
up the plan requested for reorganization; or, if involuntary,
the answer sets up the plan, the Judge appoints a temporary
trustee to call a meeting of debtors, creditors and stockholders,
and the machinery of the Court then aids the Trustee in carrying through the plan. Confirmation of the plan is dependent
on its acceptance by two-thirds of the creditors. If the plan
fails for any reason, an adjudication follows.
This section is considered very important as it is intended,
in a large measure, to take the place of reorganizations under
equity receiverships, which, in the Federal Court, must be
founded on equity jurisdiction in suits based on diversity of
citizenship. It will eliminate the necessity of ancillary proceedings in order jurisdictions where the corporate property
extends into other states, and do away with the present cumbersome proceeding of a foreclosure sale.
Under this section, it is proposed to reorganize insolvent
railroad corporations and other large corporations with
property located in many states.
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In order to aid this section and simplify the procedure,
an amendment is proposed to Section 69 of the present Bankruptcy Act which provides in substance that the Receiver of
a bankrupt estate, upon filing a certified copy of his order of
appointment with a bond in the Court of any other judicial
district wherein property of the bankrupt is located, shall have
all the powers of an ancillary Receiver.
It is somewhat difficult to designate other changes to be
strictly new provisions. Better it is to say that there are many
new provisions appended to old sections in the form of amendments and which, as to the added parts, are new; and with
few exceptions hereafter noted, relate to procedure only.
Section 23: Under the title "Jurisdiction," allowing
accounts owing to bankrupts to be entered as a summary judgment upon admission by the debtor of the correctness of the
amount. This judgment is entered after notice.
Section 45: Qualifications of Trustees Provides-Trustees shall be individuals who are competent to perform their
duties; if non-residents or without an office in the judicial
district, they must file with the clerk a designation of an agent
upon whom processes may be served; corporations may be
trustees; non-profit trade associations, authorized by their
articles to do so, may be trustees. Other persons under peculiar circumstances and upon showing made to the court may
be authorized to act as trustees; in other words, any "authorized" person may be appointed as a trustee.
In order to become "authorized" to act as a Trustee, the
applicant must file with the Clerk of the Court an application
in duplicate on a form prescribed by the Attorney General,
setting forth applicant's reputation, responsibility, and experience. This application is then forwarded to the administrator, an office created by the new Act; notice is published for
two weeks in a newspaper; the administrator investigates the
merits of the application; reports his finding to the Court and
if qualified, he may be appointed a Trustee upon the filing
of a bond, required by the Act; so the Act really creates a list
of authorized, bonded trustees from whom trustees must be
appointed, except under peculiar circumstances.
Trustees are required to make distribution of dividends
every three months.
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Perhaps the most important amendment to the substantive
law (to the bankrupt, at least), is in Section 14, relating to
discharges. The new features are the following:
(1) Voluntary wage-earner bankrupts, whose scheduled
debts do not exceed $5,000.00, shall be granted or denied a
discharge, or have a discharge suspended, at the first meeting
of creditors.
(2) As to all others, the bankrupts must apply for discharge within six months after adjudication, or within three
months thereafter if an extension is granted. The discharge
is granted, denied or suspended at the meeting called to consider it, and is made by the Court, instead of the Judge alone.
The grounds for denial of discharge are identical with those in
Section 14 of the present Act.
Discharges shall be suspended not exceeding two years
if the evidence shows (a) that the assets of the Bankrupt at
the commencement of the proceeding were not of a value equal
to fifty cents on the dollar of provable debts, unless properly
explained; (b) contracted any debt within four months without any reasonable or probable ground of expectation that he
could pay for it; (c) that he precipitated his bankruptcy by
"rash and hazardous speculation or by extravagance in living,
gambling, or culpable neglect of business"; and during the
period of suspension the bankrupt shall turn over to his trustee
his earnings "except a reasonable allowance for living for
himself and dependents, with power in the Court to set aside
property necessary to conduct a business.
If the bankrupt fails to pay up according to the order, his
discharge may be denied. A bankrupt has a right of appeal
from the order of a referee granting, denying or suspending
a discharge.
A new duty is imposed on bankrupts by requiring them
to file a statement of their affairs, showing:
(a) cause of failure; (b) disposition of property when
solvent (for two years past) ; (c) situation in life; and (d)
such other information as the form may call for.
Building and loan associations are not allowed to file a
voluntary proceeding, and cannot be filed against in an involuntary proceeding (This by the amendment of February 11,
1932).
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The tenure of Referees is changed to six years, and compensation to a salary fixed by the Attorney General.
Trustees' compensation is changed from the old percentage rate of 6, 4, 2 and I per cent to such sum as the Trustee
may agree upon with Creditors' Committees, or allowed by
the Courts, not to exceed 10% on $2,000.00 or less; 7% on
from $2,000.00 to $10,000.00; 4% on from $10,000.00 to
$20,00.00; 2% on from $20,000.00 to $1,000,000.00; and 2
of 1% in excess of $1,000,000.00 with the rate the same in
composition cases.
There are created, to be appointed by the Attorney General, ten "Administrators" at a salary not exceeding $7,500.00
per year, and as many "Examiners" as may be required, and
estimated at 200 to start, at salaries not to exceed $4,000.00.
The outlay for salaries, under the new Bill, is estimated at
$2,882,127.00. It is proposed to save the Government Treasury harmless on this by imposing a percentage tax of 1% in
composition and 2% in others, on realized assets plus a 25c
fee for each claim filed, which would go to the Government;
and the revenues from clerks' filing fees, which are increased
to $35.00. These fees, according to the figures submitted by
the Attorney General, would raise $3,183,949.00, leaving a
surplus of $301,822.00 to the Government.
The new Act is based generally on the present law, but
with such modifications to main features as to create a new
basis for its administration. These changes, together with the
enlargement of amounts to be paid out for administration,
and the provisions for the appointment of administrators and
examiners, has been the basis of opposition to its enactment.
The opposition comes from different sources, and that the
trend of such opposition may be noted, we quote from a few
of such objections.
(1) Harold Remington, author of "Remington on
Bankruptcy", says: "The amendatory Bill contains nearly
twice as many words as the present Bankruptcy Act, and there
is scarcely a single section of the Act that is not proposed to
be amended thereby. Indeed, in most instances, amended in
many places, and by radical re-wording in the same section.
The present Bankruptcy Act, so far as administrative features
are concerned, will be completely re-made."
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Mr. Remington then registers the following objections
to the new Bill: "The amendatory Bill attempts to cover
more than bankruptcy litigation. It seeks to create a new
kind of Federal litigation-Debtor Proceeding-where the
debtor is not bankrupt." This he holds is not within the power
of Congress under the Constitution.
(2) As to Section 76--corporate reorganization-he
says: "There is no need of any amendment of the Bankruptcy
Act to cover legitimate corporate reorganizations. They can
be had now, in the Bankruptcy Court, under the present act,
unamended, whenever the facts justify them." "Federal Receiverships have improperly displaced bankruptcy proceedings."
(3) As to the creation of two new sets of officers, administrators and examiners, Mr. Remington says: "It is made
clearly evident that the fundamental purpose of the new Bill
is to take away from the creditors the administration of bankrupt estates, and to place it in the hands of the Attorney
General, through his "administrators and examiners."
He designates Section 74, on assignments, as "wholly inadequate and dangerous."
Mr. Remington is wholly unreconciled to the necessity
of the new law on the ground that we have no need to go to
England to copy a law which is not within the powers of our
Constitution to enact; that the present law is adequate where
properly administered; that the bankruptcy system can reorganize corporations, extend time for payment, handle cases
usually erroneously handled under equity receivers; and that
a single amendment to Section 69, which he proposes on the
subject of discharges, will meet every need.
As a parting shot, Mr. Remington says of the discharge
provision of the new Bill, that "if the Angel Gabriel were a
bankrupt, he could scarcely get his discharge."
The Bankruptcy Committee of the American Bar Association is not in sympathy with the proposed Bill. Mr.
Lashley, the Chairman, speaking for the Committee before
the joint Sub-Committee on Judiciary, of the House and
Senate, on May 4th and 5th, 1932, said:
"The American Bar Association has been studying this
subject of bankruptcy-the proposed revision of the Bank-
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ruptcy Law-and has exchanged views with such sections of
the public as we have been able to since the legislation has
been projected, and has reached the conclusion that this legislation cannot have the approval of the American Bar."
The proponents of the Bill are those who have participated in the New York bankruptcy investigation, Judge
Thatcher, now Solicitor General, formerly United States District Judge in New York; Col. William J. Donovan, with
his Assistant, Floyd R. Garrison, who were attorneys for the
New York Bar Association in the New York inquiry. Mr.
Garrison has accomplished the burden of the work of bankruptcy investigation ordered by President Hoover; actively
handled that investigation; compiled its results; made the
report which was the basis of the proposed law; and is a strong
advocate of its necessity, workableness and constitutionality.
The new Bill displaces creditor control and substitutes
Government control, on the theory that the people themselves
are vitally concerned in a bankruptcy proceeding because of
the wastage due to extravagant, dishonest, or unfortunate
business ventures being a drain upon the economic resources
of the country at large, which might seriously affect the general health and prosperity of the Nation; and in that sense
the public is thought an interested party in a bankruptcy proceeding; but it may be asked, is the question sufficiently important to justify displacing the creditors, and in large measure, the Courts and making bankruptcy an administrative
function of Government? At any rate, the Bankruptcy Law
is listed with narcotics and whiskey as a public calamity which
needs regulating.
Should the new Bill be passed, the old one retained, or
some new and unthought-of plan worked out to supplant both?
The question should not be settled hastily, but should be given
that mature reflection necessary to a business venture, Nationwide in extent, attempting to find a way to prevent losses
which, in 1931, amounted to about $912,000,000.00; and where
the number of bankruptcies has increased from 23,000 in 1921
to 65,000 in 1931; and the liabilities have increased from
$171,000,000.00 in 1921 to $1,008,000,000.00 in 1931.
Would it not seem that these laws should tend more to
the aid of the deserving unfortunate debtor, with less generous bestowal of releases of other people's debts.
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If a Bankruptcy Law is desirable-and commerce thinks
it is-then its aim is, or ought to be, to release the honest and
unfortunate man. Why the necessity of a Bankruptcy Law
to release a corporation as "release" does not uniformly mean
"relieve." Why release with benefit of cession of debt? Why
not make such a law just a temporary crutch to aid the worker
across a bridge of trouble, which was not built in the pursuit
of profits?
It seems like putting a premium on speculation, hazard,
chance and recklessness, to allow hazard debts to be wiped out;
and it does not help the community.
If it is desirable to have the Act apply to all now included
in the law, should not its provisions extend, by voluntary petition, to all classes of individuals and corporations, including
National banks? To granting discharges only where debts
are paid in full, so that a continuing moratorium is in effect?
Would this not be more equitable and an aid to the morale
of the bankrupt and a benefit to the community? It would
then not be necessary to draft a bankruptcy law that presupposes a bankrupt is a crook, with hidden assets, but on
the contrary it would temper the wind to the shorn lamb and
prevent the wolves from biting at his heels.

UNNECESSARY EXPENSE ON APPEAL
"I picked up a record one day and discovered that of the forty-eight
pages of the printed record on appeal seventeen of those pages were printed
repetitions of titles. In other words, there had been the printing of the title
on the summons, then again on the complaint, then again on the reply, then
again on the demand for a bill of particulars, etc. It is true that it was a
long title, but as I saw the seventeen pages of repetitious printing of titles,
which brought no advantage to anyone and was a pure waste of money, and
then realized for how many generations this same waste had been going on
in appeal books, I asked the Association of the Bar if they would not help
me to draft a rule which would stop this waste. Of course, we soon had a
rule which simply permitted the title to be printed once and, where it occurred again, to state the words "Same title." As this could be changed by
rule of court, it was only necessary for the presiding justices of the four departments to make this change. And straightway this waste was stopped."
From speech by Hon. Edward R. Finch, Presiding Justice Appellate
Division, First Department, New York.
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ANNOUNCEMENT OF EXTRAORDINARY
INTEREST
Congressman-elect* Lawrence Lewis by a double pass--Lewis to the
Editor in Chief to the Editor of this-has presented this remarkable column
with some positively devastating examples of wit and humour coming, as the
subtle spelling of the second word before the latest comma above indicates,
England. These, without respect to permission of the copyright owners, will
be published in this space in the Christmas edition. In fact they will be a
gift, and speaking of copyrights, why this column would have been a memory
years ago if we had paid any attention to such things. The motto of Dictaphun (which will be translated into Latin by our translating department) is
"Lift, for the Press is Waiting."

No. 23-PER DENISON, SOME TIME J.
The later Judge C. C. Carpenter (the fellow whom Hallet relieved of
his watcht) was hearing, in the court room at Golden, a motion to dissolve
a temporary injunction. It was in vacation and the bailiff was taking his.
The Judge was a strong burly man. Thomas M. Patterson was on one side,
John. L. Jerome contra.
The attorneys went from discussion to dispute, then to abuse, and at last
to throwing chairs.
"'Stop that!" shouted Carpenter. "Stop that! Or I'll come down there
and lick hell outa botha ya!"
Note: They stopped.

No. 24--A

-

OF A WAY FOR A JUDGE TO TALK

The improvised court houses in the flush times of the Territory were
so frail that comedy and tragedy oft walked hand in hand with justice. On
one occasion Judge Alvin A. Bradford, writer of the decision in 1 Colo. 1
reported by Judge Hallett, was holding trial of a prisoner accused of murder
in a hillside shanty at Central City. Jim Cavanaugh, of ability and oratorical
power, was counsel for the prisoner, and had attracted a crowd to hear his
effort to the jury. In the midst of his impassioned plea the sheriff entered
and whispered in the judge's ear that the court house was slipping into the
ravine below. "Mr. Cavanaugh," said Judge Bradford, "sit down." "What
is that I hear your honor say?" inquired the astounded lawyer. "I said sit
down, Mr. Cavanaugh, please sit down," said the judge. "Your honor,"
-"
cried Cavanaugh, "this is an outrage; my client is on trial for his life
"Mr. Cavanaugh, I am not discussing a point of propriety or courtesy with
you at all. I'm trying to get you to sit down before this shebang goes to hell !"
said Judge Bradford.
*This is written October 25. Ten dollars ($10) we're right.
t9 Dicta 299.

No. S.
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No. 25-Cf. RULE 14A OF THE SUPREME COURT
SEE ALSO KOLKMAN V. PEOPLE, 89 COLO. 8
Judge James B. Belford was a member of the Territorial Bench when
Moses Hallett was its Chief Justice. Afterwards Judge Belford tried many
cases before his old associate. In one of these, Belford's client was convicted
of a serious criminal offense, and Belford thought the conviction due to the
emphatic manner in which Judge Hallett charged.the jury. He had left the
bench and come down in front of the jury to talk to them and lay the law
and his opinion of the facts down at short range. Judge Belford used to tell
of the occasion in this fashion:
"After court I went up to him and said, 'Mose, how is this? You didn't
use to get down and hover over the jury like a hen over her chicks. What's
the matter with you?' And the judge replied, 'I find that the jury has had
some difficulty of late in hearing me. My voice seems to be somewhat weak.'
To which I replied, 'Mose, your voice may be weak, but your expressions are
damned strong.'"

No. 26-BET HE DIDN'T KNOW THE EQUITY
RULES
The learned and splendid lawyer, Andrew W. Gillette, is possessed of
course of the primal urge of the profession. He does not state a thing without animadverting to its origin. A decision means nothing if he can not find
its reason. He had, therefore, to state to Judge Hallett when he moved
young Jones' admission to the Federal bar why he undertook that important
duty. Young Jones stood up modestly in the rear of the room when Mr.
Gillette began his oration upon the importance of introducing only those members of the State bar who gave promise of being a credit to the courts of the
United States; but Jones sat down modestly as his sponsor began to paint his
virtues and legal birth at Harvard. Judge Hallett listened with the patience
which characterized him until the conclusion, and then observed dryly, "Mr.
Gillette, your candidate does not appear to be in Court, sir. Is there any other
morning business."
Gillette turned and beckoned frantically, but the wheels of justice rolled
on inexorably and Jones did not become a member of the Federal bar that day.

THESE WILL FILL UP THE BALANCE
OF THE SPACE
From Forty-four Years Ago in The Rocky Mountain Herald, May 7,
1932: "Mrs. Ellen Mitchell is at home to her friends in a pretty college at
1825 Curtis Street."
From the New York Sun, May 21, 1932:
was among the luncheon guests."

"Mrs. Hoppin Pool .....

(EDIToR's NoTL_-It is intended to print brief abstracts of the decisions of the
Supreme Court in the issue of Dicta next appearing after the rendition thereof. In the
event of a filing of a petition for rehearing, resulting in any change or modification
of opinion, such will be indicated in later digests.)
SCHOOL DISTRICTS-CONTRACTOR'S

BOND-LIABILITY TO MATERIALMEN-

School District No. 28 vs. Denver Pressed Brick Company-No. 13,132Decided September 12, 1932.-Opnion by Mr. Justice Hilliard.
1. The failure of a school board to require a bond from a contractor
making repairs on a school building, in accordance with Sec. 9514, C. L. 1921,
and Ch. 155, Laws 1923, is, at most, a tort, for which the school district,
being an involuntary corporation and a subdivision of the state, is not liable
to one who has furnished materials to the contractor.
2. The provisions of Ch. 148, Laws 1929, requiring the board to give
published notice of final settlement with the contractor, are procedural and
come into effect only in cases where bond is given by the contractor.
3. The indifference of the materialman, in failing to ascertain whether
or not a contractor's bond had been given, is equivalent to negligence and precludes recovery.-Judgment reversed and cause remanded.
SCHOOLS-SCHOOL DISTRICTS-STUDENTS-TRANSPORTATION

OF-ALLOW-

ANCES FOR-Stoops vs. Hale, et al.-No. 12631-Decided September 12,

1932.-Opinion by Mr. Justice Burke.
1. Where a statute authorized the electors, at a special election, to
provide for the transportation of children to and from school and where, pursuant to such statute, it was provided that, where transportation became unfeasible, the Board was authorized to use transportation funds to "pay the
board of the school children" and where the various parents transported their
own children to school and received compensation from the Board of Education in accordance with the prescribed mileage rates, the Directors cannot
be forced to repay to the district money so expended.
2. There is nothing in the statute preventing parents from transporting
their own children.
3. The provision of the statute that "the party employed to transport
the children of any school district shall give bond" etc. applies only when a
general employment is resorted to.

4.

The fact that some of the children attended.schools outside of the

district did not preclude their parents from drawing transportation allow-

ances. Especially is this so when it is proved that the school in the other dis'trict was closer than the school in the district that was paying the allowance,
the road to the latter school being practically impassable during much of the
school year.
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5. Payments made to the parents of children attending a private school
are not authorized, but cannot be recovered in absence of a showing that the
money was paid and so used with the knowledge and consent of the School

Board.-Judgment affirmed.
oF-DIsPUTES ADJUDGED How-Allen
vs. Bailey-No. 12881-Decided September 12, 1932.-Opinion by Mr.
Chief Justice Adams.
1. It is entirely within the province of a state to pass such laws as are
necessary for the regulation of cattle and sheep ranges on the public domain.
This state function arises out of the police power.
2. The Colorado statute, providing for the separation of sheep and
cattle ranges and providing further for the means of adjudicating disputes
concerning the uses of such ranges, is valid and constitutional.
3. A statute granting injunctive relief under such circumstances is desirable. It is as wise to use the processes of the law and the powers of the
court to prevent the evil as to punish the offense of crime after it has been
committed.
4. When matters are submitted to referees without instructions, if
either of the litigants desires instructions, he should offer instructions at the
time the matters are submitted, not later.-Judgment affirmed.
PUBLIC DOMAIN-RANGES-USE

FEDERAL
WORKMEN'S COMPENSATIONNEGLIGENCE ASSUMPTION OF RISK -

EMPLOYERS' LIABILITY ACTCONTRIBUTORY NEGLIGENCE -

ADMISSIONS-Chicago, Rock Island and Pacific Railway Co. vs. Cline-

No. 12727-Decided Sept. 12, 1932-Opinion by Mr. Justice Butler.
1. Appellee recovered judgment against company for injuries sustained
when he jumped from a gasoline car under orders of foreman.
2. An employee assumes only the ordinary risks of his employment
and those extraordinary risks that are fully known to him, or are obvious and
appreciated by him.
3. Contributory negligence does not bar an action under the Federal
Employers' Liability Act, but merely affects the amount recoverable.
4. The court erred in instructing the jury that the payment of money
to the plaintiff and taking a receipt constituted, as a matter of law, a conlusive evidence of liability.
5. The court erred in excluding evidence offered by the company in
explanation of such receipt.-Judgment reversed.

PRINCIPAL

AND

AGENT-FRAUDULENT

REPRESENTATIONS-PLEADING-

ILLITERACY AS DEFENSE TO PRINTED CONTRACT-Trujillo vs. Wichita

Farm Lighting Co.-No. 12997-Decided Sept. 12, 1932-Opinion by
Mr. Justice Alter.
1. In an action by the company to recover judgment on two promissory notes of the defendants given to plaintiff for payment under a contract
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of purchase, defendants alleged false and fraudulent representations by plaintiff's agent. Judgment on the pleadings was entered against the defendants.
2. The proper way to charge representations made by an agent is to
allege that the principal made them, and then upon trial prove that the agent
made them with the principal's knowledge, consent, or authority.
3. Where the contract expressly limits the agent's authority to make
representations and agreements not stated in the contract, and sets forth that
the agent has made no such representations or agreements, the defendants
cannot relieve themselves of liability by simply pleading such representations
in their answer.
4. Where the principal expressly limits his agent's authority in the
printed contract, and does not have actual knowledge of any false and
fraudulent representation by the agent, an illiterate person who fails to obtain
proper advice will be bound by his written obligation.-Judgmentaffirmed.
CONSTRUCTION AMBIGUITY - Henry L.
Doherty vs.
Genevieve J. Short-No. 12618-DecidedSept. 12, 1932-Opinion by Mr.
Chief Justice Adams.
1. In an action for refund under a contract to purchase Cities Service
Stock the defendant's demurrer was overruled, and, defendant electing to
stand on his demurrer, judgment was entered accordingly.
2. The provisions in the contract that it should become automatically
cancelled if the purchaser's payments due on the first of each month were
not paid on or before the first of the following month, and that in such event
the company would refund the amount of the difference between the contract
price and the market price "of the fifteenth of the month preceding" were
clear and unequivocal.
3. The stock market bid price under said contract should be
determined as of the fifteenth of the month preceding the last day of grace.
-Judgment reversed.
CONTRACTS -

LANDLORD

AND TENANT-TENANT

HOLDING OVER-TRIAL-DIRECTED

VERDICT-MOTION BY BOTH PARTIES-ERRoR-.4..4. Wells vs. Leonard
L. Blystad-No. 13171-Decided September 19, 1932-Opinion by Mr.
Justice Hilliard.
1. Where a lease was for a period slightly in excess of one year and
the rental was payable monthly in advance and after the expiration of the
term, the tenant continued his occupancy and paid rent which the landlord
accepted unconditionally, the conduct of the parties operated to extend the
lease.
2. The surrender of the premises some days subsequent to the date
when payment for a given month was due, did not absolve the tenant from
liability for the entire month.
3. The effect of motions by both parties for a directed verdict at the
conclusion of the testimony was tantamount to withdrawing the case from
the consideration of the jury and submitting the issue to the court.
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4. Sustaining an objection to an inquiry made of landlord as to whether
he was claiming the tenant was holding over under the lease was not error.
-Judgment affirmed.
DEEDS-DELIVERY-EvIDENCE-Henry Hammond, Heirs at Law of Mary

Radcliff, et al, vs. Effie Hammond, as Administratrix of the Estate of
George Hammond, Deceased, and Effie Hammond-No. 12715-Decided
September 19, 1932-Opinion by Mr. Justice Moore.
1. Where plaintiff, as sole heir at- law of her husband, and as
administratrix of his estate sued to set aside two deeds, purporting to convey
certain real estate but which in reality were left with deceased's notary as
his agent and over which deceased exercised control up to the time of his
death, and where the trial court found there had been no delivery of said
deeds to the grantees, and set them aside and quieted title in the plaintiff, the
assignment of error concerning rejection of testimony offered to prove
acceptance by the grantees is immaterial.
2. Depositing the deeds with agent, subject to such withdrawal, does
not constitute a delivery thereof to the grantees named therein.-Judgment
affirmed.
OFFENCES-STOLEN GooDs
CRIMINAL PROCEDURE-EvIDENcE-SIMILAR
NOT CHARGED IN INFORMATION-REs GESTAE-CREDIBILITY OF WIT-

Bennie S. Andreen vs. The People of the State of ColoradoNo. 13117-DecidedSeptember 19, 1932-Opinion by Mr. Justice Moore.
NEss-Mrs.

1.

Appellant was convicted of grand larceny, and charges that the

court erred in admitting testimony concerning certain other articles found in
her possession, and apparently stolen from the complaining witness, but not

included in the information.
2. The admission of such testimony, if error, was cured by the court's
instruction to the jury to the effect that such evidence was admitted solely
because it was part of the res gestae and for the purpose of affecting the
credibility of the witness, and that the defendant could not be convicted for
the taking of said articles.
On Application for Supresedeas.-Judgment affirmed.
DAMAGES-

TRESPASS-

RIGHT TO

DRIVE

TRESPASSING

CATTLE

FROM

CARE-Phillips vs. The City of Golden-No. 12723
-Decided September 19, 1932-Opinion by Mr. Chief Justice Adams.
1. Action in tort against the City of Golden, alleging that plaintiff's
herd of cattle, without plaintiff's knowledge, had strayed upon the land of
the city, and that the city, through its agents and employes, drove away a
portion of plaintiff's herd maliciously and by use of malicious dogs, for a
distance of many miles. Defense witnesses admitted driving the cattle from
the water-shed and from the Golden reservoir, but denied malice and other
allegations. The trial court found no evidence of malice, and dismissed the
complaint.
LANDs-DEGREE OF
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2. It was the right and duty of the city to drive plaintiff's cattle from
the source of its water supply.
3. Parties have the right to drive trespassing cattle from their own
unfenced lands, exercising that degree of care to prevent injury that would
be ordinarily observed by a prudent person.-Judgment affirmed.

CONSTRUCTION CONTRACTS-UNIT BASIS-SUBSTITUTION OF MATERIALS-

Platte Valley Ditch and Reservoir Company vs. H. C. Lallier Construction

Company-No. 12609-Decided September 19, 1932-Opinion by Mr.
Justice Campbell.

1. Construction contract, including schedules and specifications in
which appeared the heading "Quantities and unit prices", construed to be a
unit basis contract and not a lump sum contract.
2. Under such a contract, the contractor may recover the extra cost
of materials different from those specified in the contract, the parties having
agreed that the substitution of materials was necessary because of physical
conditions not apparent when the contract was let.-Judgment reversed and
remanded with instructions.
ACTIONS-VARIANCE

IN

COMPLAINT

ANCE JURISDICTION-Kern vs.

AND

SUMMONS-SPECIAL

APPEAR-

Wilson et al.-No. 12722-Decided Sept.

26, 1932-Opinion by Mr. Justice Burke.

In an action wherein plaintiff claims fraud, misrepresentation and
mutual mistake, and on his summons states "Damages for misrepresentation
and breach of contract", held to be a variance between summons and complaint.
In an action for misrepresentation, fraud and mistake, when service is
had on defendant in another state, held to be an action in personum and not
in rem, and court is without jurisdiction unless defendant waives service by
appearance.

Where defendant appears specially on motion to quash summons because
of variance between complaint and summons, this is a special appearance since
it does not go to the merits of the case, and the court is without jurisdiction.Judgment affirmed.
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